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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
vs. 
WAYNE JAY BERGESON, 
Defendant/Appellant. 
Case no. 20090162 CA 
Brief of Appellant 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction in the Third District Court, Salt Lake County, 
presided over by the Honorable Judith S.H. Atherton. Prior to trial, the Appellant filed a 
motion to suppress, which was denied. This Court has jurisdiction over this appeal 
pursuant to Utah Code Ann. §78A-4-103(2)(e). 
ISSUES PRESENTED FOR REVIEW AND STANDARDS OF REVIEW 
Issue 1. Did the trial court err in concluding that Bergeson's motion to 
suppress was not properly before the court because a request to submit had not been 
filed? 
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Standard of review: The interpretation of a court rule or procedure is a 
question of law, which is reviewed for correctness. See, e.g., State v. Spry, 2001 UT App 
75,1J8,2lP.3d675. 
Issue 2. Did the trial court abuse its discretion in refusing to hear Bergeson's 
timely filed motion to suppress? 
Standard of review: A trial court's denial of a request for an evidentiary 
hearing on a motion to suppress is reviewed for abuse of discretion. See, e.g., State v. 
Clegg, 2002 UT App 279, 1J5, 54 P.3d 653. 
DETERMINATIVE COURT RULES 
Utah Rule of Criminal Procedure 2. Time. 
(a) In computing any period of time, the day of the act or event from which the designated 
period of time begins to run shall not be included. The last day of the period so computed 
shall be included, unless it is a Saturday, a Sunday, or a legal holiday. When a period of 
time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays, and 
legal holidays shall not be included in the computation. 
(b) When an act is required or allowed to be done at or within a specified time, the court 
for cause shown may, at any time in its discretion: 
(1) with or without motion or notice, order the period enlarged if request therefor [sic] is 
made before the expiration of the period originally prescribed or as extended by a 
previous order; or 
(2) upon motion made after the expiration of the specified period, permit the act to be 
done if there was a reasonable excuse for the failure to act; but the court may not extend 
the time for taking any action under the rules applying to a judgment of acquittal, new 
trial, arrest of judgment and appeal, unless otherwise provided in these rules. 
(c) A written motion other than one that may be heard ex parte and notice of the hearing 
thereof shall be served not later than five days before the time specified for the hearing, 
unless a different period is fixed by rule or order of the court. When a motion is 
supported by affidavit, the affidavit shall be served with the motion and opposing 
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affidavits may be served not less than one day before the hearing unless the court permits 
them to be served at a later time. 
Utah Rule of Criminal Procedure 12. Motions. 
(a) Motions. An application to the court for an order shall be by motion, which, unless 
made during a trial or hearing, shall be in writing and in accordance with this rule. A 
motion shall state succinctly and with particularity the grounds upon which it is made and 
the relief sought. A motion need not be accompanied by a memorandum unless required 
by the court. 
(b) Request to Submit for Decision. If neither party has advised the court of the filing nor 
requested a hearing, when the time for filing a response to a motion and the reply has 
passed, either party may file a request to submit the motion for decision. If a written 
Request to Submit is filed it shall be a separate pleading so captioned. The Request to 
Submit for Decision shall state the date on which the motion was served, the date the 
opposing memorandum, if any, was served, the date the reply memorandum, if any, was 
served, and whether a hearing has been requested. The notification shall contain a 
certificate of mailing to all parties. If no party files a written Request to Submit, or the 
motion has not otherwise been brought to the attention of the court, the motion will not be 
considered submitted for decision. 
(c) Time for filing specified motions. Any defense, objection or request, including request 
for rulings on the admissibility of evidence, which is capable of determination without the 
trial of the general issue may be raised prior to trial by written motion. 
(c)(1) The following shall be raised at least five days prior to the trial: 
(c)(1)(A) defenses and objections based on defects in the indictment or information ; 
(c)(1)(B) motions to suppress evidence; 
(c)(1)(C) requests for discovery where allowed; 
(c)(1)(D) requests for severance of charges or defendants; 
(c)(1)(E) motions to dismiss on the ground of double jeopardy ; or 
(c)(1)(F) motions challenging jurisdiction, unless good cause is shown why the issue 
could not have been raised at least five days prior to trial. 
(c)(2) Motions for a reduction of criminal offense at sentencing pursuant to Utah Code 
Section 76-3-402(1) shall be in writing and filed at least ten days prior to the date of 
sentencing unless the court sets the date for sentencing within ten days of the entry of 
conviction. Motions for a reduction of criminal offense pursuant to Utah Code Section 
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76-3-402(2) may be raised at any time after sentencing upon proper service of the motion 
on the appropriate prosecuting entity. 
(d) Motions to Suppress. A motion to suppress evidence shall: 
(d)(1) describe the evidence sought to be suppressed; 
(d)(2) set forth the standing of the movant to make the application; and 
(d)(3) specify sufficient legal and factual grounds for the motion to give the opposing 
party reasonable notice of the issues and to enable the court to determine what 
proceedings are appropriate to address them. 
If an evidentiary hearing is requested, no written response to the motion by the non-
moving party is required, unless the court orders otherwise. At the conclusion of the 
evidentiary hearing, the court may provide a reasonable time for all parties to respond to 
the issues of fact and law raised in the motion and at the hearing. 
(e) A motion made before trial shall be determined before trial unless the court for good 
cause orders that the ruling be deferred for later determination. Where factual issues are 
involved in determining a motion, the court shall state its findings on the record. 
(f) Failure of the defendant to timely raise defenses or objections or to make requests 
which must be made prior to trial or at the time set by the court shall constitute waiver 
thereof, but the court for cause shown may grant relief from such waiver. 
(g) Except injustices' courts, a verbatim record shall be made of all proceedings at the 
hearing on motions, including such findings of fact and conclusions of law as are made 
orally. 
(h) If the court grants a motion based on a defect in the institution of the prosecution or in 
the indictment or information, it may also order that bail be continued for a reasonable 
and specified time pending the filing of a new indictment or information. Nothing in this 
rule shall be deemed to affect provisions of law relating to a statute of limitations. 
STATEMENT OF THE CASE 
The Utah Attorney General's office filed an information against Bergeson in 
February 2007, charging him with ten counts of sexual exploitation of a minor, in 
violation of Utah Code Ann. § 76-5a-3. As explained below, the evidence consisted of 
child pornography videos from Bergeson's computer found during a search of Bergeson's 
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home. While law enforcement officers were searching Bergeson's home, they located 
five firearms (rifles and a shotgun) in his home. Bergeson has a felony conviction from 
1980, making him a Category I restricted person (see Utah Code Ann. § 76-10-
503(1 )(a)(i)), and based on his status as a felon was also charged with five counts of 
possession of a firearm by a restricted person, in violation of Utah Code Ann. § 76-10-
503(2)(a). See Docket at 1-2 (attached with the addenda to this brief). 
Bergeson was initially found indigent and appointed counsel (Salt Lake Legal 
Defenders). See Docket, minutes for initial appearance, 3/19/07.l He was bound over on 
all counts in the information after a preliminary hearing before the Honorable Robert K. 
Hilder, and the case was assigned to the Honorable Judith S.H. Atherton. See Docket, 
minute entry for preliminary hearing, 7/12/07. The case was also set for a jury trial that 
was to have started on October 23, 2007. See Docket, minute entry for arraignment, 
7/27/07. After this first trial date was set, Bergeson appeared in court and said that he 
wanted to represent himself. Judge Atherton granted this request but ordered Deborah 
Kreeck Mendez, his appointed counsel to remain as "stand by counsel." See Docket, 
minute entry for scheduling conference, 9/21/07. 
The issues on this appeal are very narrow, and only certain parts of the record pertain to 
these issues. The docket is being cited to give the Court a summary of the proceedings. 
When citing to the record, there are three specific hearings to which this brief refers. 
"Preliminary hearing" means the record of the preliminary hearing held on July 12, 2007. 
"Pretrial conference" means the record of the pretrial conference held on July 21, 2008. 
"Final pretrial" means the record of the final pretrial conference held on October 10, 
2008. 
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On October 12, 2007, Bergeson appeared at a pretrial conference and indicated 
that he intended to file a motion to suppress. Judge Atherton struck the jury trial dates 
and set a briefing schedule. On December 11, 2007, Bergeson appeared and told Judge 
Atherton that he had not been able to draft a motion to suppress because he did not have 
the resources at the jail to do so (Bergeson was in custody at the time). (The minute 
entries on the docket for the dates cited here reflect these proceedings). Another pretrial 
conference was held, and the case was again set for a jury trial. See Docket, minutes for 
pretrial conference, 1/04/08. This jury trial date was continued again after the State 
moved to sever the sexual exploitation counts and the weapons counts, to which Bergeson 
stipulated, and another trial date was set. See Docket, minutes for final pretrial 
conference, 3/21/08. 
On May 2, 2008, Bergeson appeared before Judge Atherton with his current 
counsel and indicated that he wished to file a motion to suppress (see minute entry for this 
date). The court set a briefing schedule for this motion. On June 9. 2008, Bergeson 
(through counsel) requested a continuance of the briefing schedule, for reasons that are 
discussed below. Judge Atherton set another briefing schedule. See Docket, minutes for 
scheduling conference, 6/09/08. The motion was not filed according to the new briefing 
schedule. Judge Atherton then a jury trial date for October 14, 2008. See Docket, 
minutes for evidentiary hearing, 7/21/08 (note that the transcript refers to this hearing as a 
pretrial conference). 
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On October 3, 2008, Bergeson filed a motion to suppress. See Docket on this 
date.2 At a final pretrial conference held on October 10, 2008, Judge Atherton ruled that 
she would not entertain the motion to suppress. See Docket, minutes for final pretrial 
conference, 10/10/08. 
A jury trial was held on October 14-15, 2008 on the sexual exploitation counts. 
The jury found Bergeson guilty on all counts. Per its previous order severing the counts, 
the court then held a bench trial on October 16, 2008 on the weapons charges, and 
convicted Bergeson on all counts. On January 16, 2009, Bergeson was sentenced to 
indeterminate terms of one to fifteen years on the sexual exploitation counts, and 
indeterminate terms of one to fifteen years on each of the weapons counts. Counts 1 and 
2 were ordered to run consecutive to each other, and counts 11 and 12 were ordered to run 
consecutive to each other and consecutive to counts 1 and 2. The other counts were to 
run concurrently. See Docket, minutes for sentencing, 1/16/09. This appeal followed. 
STATEMENT OF THE FACTS3 
On December 19, 2006, Mark Buhman, a Salt Lake City police detective working 
with the Utah Internet Crimes Against Children Task Force ("TCAC"), was using a peer-
to-peer computer file sharing network called Intelli. ICAC investigates crimes involving 
sexual exploitation of minors over the internet. See Preliminary hearing, 1:25 through 
The docket shows the supporting memorandum being filed on October 6, 2008. 
However, Bergeson's counsel personally hand delivered both the motion and 
memorandum to the court on October 3rd. 
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2:17; 4:4-8. A peer-to peer network allows computer users to share software, pictures, 
and other computer files over the internet. See id., 4:5-8. Buhman was looking for files 
showing a code called a secure hash algorithm (SHA-1), which identifies specific 
computer files. ICAC has a database of known child pornography files that are identified 
by their SHA-1 values. Buhman was downloading known child pornography files and 
then browsing to see other users who were possessing, receiving, or distributing those 
same files. See Preliminary hearing at 4:14-25 through 5:1-7. By doing this, Buhman 
somehow obtained internet protocol (IP) addresses, a series of numbers that identifies an 
internet connection of someone who was "in possession of those files, those same files 
[known child pornography files]/' Preliminary hearing at 5:1-10. Buhman then got an 
administrative subpoena through the Department of Homeland Security to Comcast, and 
learned that one of the IP addresses he had found win possession" of child pornography 
files was registered to Bergeson at his home address in Sandy, Utah. See Preliminary 
hearing at 5:11-20. 
Having found the physical address corresponding to the IP address, Buhman 
obtained a search warrant for Bergeson's home. Buhman and other law enforcement 
officers executed the warrant, and found numerous compact discs with child pornography 
on them in Bergeson's homes. Officers also found four rifles and a shotgun. See 
J
 The substance of Bergeson's motion to suppress is not before the Court on this appeal. 
Some facts related to the suppression issue are discussed here to put the filing of his 
motion in context. 
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Preliminary hearing at 6:3-25; 8:1-6, 16-18. The evidence obtained from the search was 
ultimately used to convict Bergeson. 
On cross-examination during the preliminary hearing, Buhman testified that he 
was using a computer program to see IP addresses on the Intelli network. wC[T]he program 
that I was using will show me a list of IP addresses in possession or receiving or 
downloading that same child pornography file." Preliminary hearing at 13:20-22. He 
further testified that he was using a specific program that was identifying child 
pornography files by their SHA-1 values, and that this program was only available to law 
enforcement and was written by law enforcement officers. See Preliminary hearing, 21:8-
22; 22:6-13. 
As discussed above, Bergeson eventually decided to represent himself, and stated 
that he wanted to file a motion to suppress. He did not file such a motion before hiring 
private counsel. Bergeson's counsel also indicated that he intended to file a motion to 
suppress. Counsel did not receive Bergeson's file from Salt Lake Legal Defenders 
(LDA) in time to file a motion to suppress according to the court's original briefing 
schedule. The LDA file included an unofficial transcript of the preliminary hearing, 
which was the primary item that Bergeson's counsel needed. See Pretrial conference at 
3:10-24. After the briefing schedule was continued, Bergeson's counsel determined that 
he needed more facts than were on the record about the law enforcement program 
Buhman was using (i.e., it appeared that the program was searching people's computers 
4
 Judge Hilder took judicial notice at the preliminary hearing that Bergeson has a prior 
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to find information that would not be in "plain view" in a Fourth Amendment meaning). 
See Pretrial conference at 4:1-25 through 5:1-22. Rather than set another briefing 
schedule, Judge Atherton set the matter for trial. See id. at 6:21-24.5 
Bergeson's counsel then specifically asked Judge Atherton if he could still pursue 







Your Honor, I do have one more question. 
Uh-huh (affirmative). 
Under Rule 12, a Motion to Suppress can still be filed within 
five days before trial. 
Uh-huh (affirmative). 
Are you precluding us from doing that completely? 
No. You know, what can happen is we'd have the trial and 
you can present that evidence at trial and I can review it at 
that time and I'm not really—if s unusual, very unusual to do 
that but if you happen to have it briefed, we can go through 
the trial. If Mr. Bergeson is convicted, I can still review the 
suppression issue at that point and if I find that there's a 
violation of the Constitution, I can vacate that and grant the 
Motion to Suppress. It's not what I prefer to do. In fact, I 
don't remember ever having to do that but when we're a year, 
this is a year and a week down the road from the first time this 
case was set for trial, and that is not normal either. Cases 
need to move forward. So, that is a possibility I'm willing to 
consider doing that but we really just have to do this case. 
Pretrial conference at 7:17 through 8:14. 
At the final pretrial conference, Bergeson's counsel brought it to Judge Atherton's 
attention that a motion to suppress had been filed. The State conceded that the motion 
felony conviction from April 28, 1980. See Preliminary hearing at 8:9-15. 
5
 Counsel had planned to ask for additional discovery prior to submitting a brief. 
However, the trial court set the case for trial before that could be put on the record. See 
Pretrial conference at 6:19-24. 
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Your Honor, we've also got a Motion to Suppress that is now 
filed. 
It's not timely. 
Your Honor, under Rule 12, a Motion to Suppress has to be 
filed at least five days before trial. It was filed a week ago 
today and under Rule 2, a criminal procedure [sic], entering 
[sic] holidays and weekends are not counted. 
Your Honor, as far as the timing goes, the State has to agree 
unfortunately with defense counsel that it is timely although 
dates have been given to defense counsel by which he was 
suppose [sic] to file and they came and went and came and 
went and no motions were ever filed and so (inaudible) filed 
this one on the eve of trial. 
We did have a scheduling? 
Our issue with the motion, Your Honor, is that defense 
counsel is essentially asking for a France hearing and in order 
to do that he has to make a substantial preliminary showing 
that the officer in the case, in order to obtain the warrant, 
made a material and knowing false misrepresentation or made 
a representation with reckless disregard to the truth and 
counsel simply hasn't made that and I think (inaudible) 
amount of time to (inaudible). 
Okay. I did set scheduling on the motions July 27th of 2007. 
Those were not filed I set scheduling on motion hearings 
October 12th of 2007. Those weren't filed. I set scheduling 
on motions on May 2nd, 2008, those weren't filed and I set 
scheduling on motions June 9th of 2008 and none were filed. 
We're going to go to trial. 
Final pretrial at 6:8 through 7:10. 
Mr. Roberts: 
The Court: 
When we were here when this matter was set for trial, I did 
ask the Court if you were precluding us from filing a Motion 
to Suppress and you said no. I understand you've made your 
ruling now but— 
I scheduled it four different times. I'm not, I'm not going to 
entertain a Motion to Suppress at this late date. I mean this 
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case has been set so many times that it's—I'm not going to do 
it. Okay? 
Final pretrial at 10:14-21. 
SUMMARY OF THE ARGUMENT 
As a matter of law, the motion to suppress was timely filed. Under the provisions 
of Utah Rules of Criminal Procedure 2 and 12, a motion to suppress must be filed at least 
five business days before trial. The State agreed that the motion was filed within that 
time frame. Judge Atherton erred in ruling that the motion was not timely. 
Prior to the final pretrial conference. Judge Atherton specifically indicated to 
Bergeson's counsel that he would still be permitted to file a motion to suppress prior to 
trial, and that she would address any such motion at the time set for trial. However, when 
the court was informed that the motion had been filed, Judge Atherton stated that she had 
previously set briefing schedules four times for a motion to suppress, that a motion was 
never filed at those times, and that she was not going to entertain such a motion. What 
Judge Atherton said about the prior briefing schedules was true, but it was also true at the 
time she stated that she would pennit Bergeson's counsel to file a motion prior to trial and 
take evidence and rule on it at trial. In other words, Judge Atherton changed her prior 
ruling with no change in the facts and with no explanation. It was an abuse of discretion 
to do so. This case should be remanded for an evidentiary hearing on Bergeson's motion 
to suppress. 
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ARGUMENT 
I. THE TRIAL COURT ERRED IN RULING THAT BERGESON'S 
MOTION TO SUPPRESS WAS NOT TIMELY FILED WHEN. AS THE 
STATE CONCEDED, IT WAS FILED AT LEAST FIVE BUSINESS 
DAYS BEFORE TRIAL. 
Appellate courts "interpret court rules, like statutes and administrative rules, 
according to their plain language." Burns v. Boyden, 2006 UT 14, ^  19, 133 P.3d 370 
(citation omitted). Under Utah Rule of Criminal Procedure 12(c)(1)(B), a motion to 
suppress evidence must be filed at least five days before trial. The time for taking actions 
in a criminal case is governed by Utah Rule of Criminal Procedure 2. "When a period of 
time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays, and 
legal holidays shall not be included in the computation." Utah R. Crim. Proc. 2(a). That 
is, a motion to suppress has to be filed at least five business days before trial. 
As shown on the docket, the motion to suppress was filed on October 3, 2008. 
While the docket also shows that the memorandum was filed on October 6, 2008, 
Bergeson's counsel hand delivered the motion and the supporting memorandum together 
on October 3rd.6 Trial was set for October 14, 2008. The first day for an event is not 
included; the last day is. Because the time period is under 11 days, intervening weekends 
and holidays are not included. See Utah R. Crim. Proc. 2(a). With these provisions in 
mind, the following is offered to illustrate the calculation of time: 
The motion and memorandum were stapled together as one document. It is admittedly 
speculation, but a clerk may have separated the documents and docketed the 
memorandum apart from the motion. 
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Day of filing (not counted) 






Saturday and Sunday (not counted) 
Columbus Day (holiday, not counted) 
See Utah Code Ann. § 63G-l-301(l)(a)(ix) 
First day of trial 
As counsel for the State acknowledged to Judge Atherton, October 3, 2008 was 
five business days before October 14, 2008. "The proper interpretation of a rule of 
procedure is a question of law, and we review the trial court's decision for correctness." 
State v. Spry, 2001 UT App 75, f 8, 21 P.3d 675 (quoting Ostler v. Buhler, 1999 UT 99, % 
5, 989 P.2d 1073) (further citation omitted). Bergeson's motion to suppress was timely as 
a matter of law, and it was incorrect for Judge Atherton to rule otherwise. 
Although the trial court based its denial of the motion to suppress on timeliness, 
there may need to be some clarification about submitting the motion for decision. Rule of 
Criminal Procedure 12(b) provides that a party filing a written motion must either file a 
written request to submit for decision or otherwise bring the motion to the court's 
attention. Earlier this year, this Court considered the "bringing to the court's attention" 
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requirement in State v. Nielsen, 2009 UT App 13 (per curiam).7 In Nielsen, a defendant 
filed a pro se motion to suppress even though she was represented by counsel. The Court 
held that the trial court was correct in refusing to schedule a hearing under such 
circumstances. See id at 2. Additionally, the Court held that the defendant "waived the 
claim included in her pro se motion to suppress by failing to file a notice to submit or to 
otherwise bring the motion to the attention of the court." Id. at 3. (It was approximately 
eight months—from January 2007 to September 2007—between the defendant filing her 
motion and trial, during which the defendant never brought the motion to the attention of 
the court. A copy of the pages from the State's brief on appeal in Nielsen discussing this 
fact is included in the addenda.) 
In the current case, as discussed above, Bergeson's counsel did bring the motion to 
suppress to the trial court's attention during the final pre-trial conference. It was 
counsel's bringing this up on the record that caused the court to rule from the bench that 
the motion was not timely. Therefore, Bergeson did comply with Rule 12(b) by bringing 
the motion to the court's attention and preserved the issues in raised in his motion to 
suppress. 
n 
This is an unpublished decision. A copy of the opinion is included in the addenda. 
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II. THE TRIAL COURT ABUSED ITS DISCRETION IN REFUSING TO 
GRANT AN EVIDENTIARY HEARING ON BERGESON'S MOTION 
TO SUPPRESS WHEN THE COURT HAD SPECIFICALLY TOLD 
BERGESON'S COUNSEL THAT HE COULD FILE A MOTION TO 
SUPPRESS PRIOR TO TRIAL AND THAT THE COURT WOULD 
DEAL WITH THE MOTION AT THAT TIME. 
A trial court's refusal to grant an evidentiary hearing on a motion to suppress is 
reviewed for abuse of discretion. See State v. Clegg, 2002 UT App 279, ^ 5, 54 P.3d 653; 
cert, denied, 138 P.3d 589 (Utah 2006). The only explicit reason the trial court gave on 
the record for denying Bergeson's motion to suppress was that it was untimely—even 
though, as the State conceded, it was timely filed as a matter of law. 
After Judge Atherton ruled that the motion was not timely, Paul Amann, counsel 
for the State, agreed that the motion had been timely filed and then began discussing the 
merits of Bergeson's motion. See Final pretrial conference at 6:15-25 through 7:4. Judge 
Atherton then noted the prior times that she had set a schedule for a putative motion to 
suppress. 
The Court: Okay. I did set scheduling on the motions July 27th of 2007. 
Those were not filed I set scheduling on motion hearings 
October 12 of 2007. Those weren't filed. I set scheduling 
on motions on May 2nd, 2008, those weren't filed and I set 
th 
scheduling on motions June 9 of 2008 and none were filed. 
We're going to go to trial. 
I scheduled it four different times. I'm not, Fm not going to 
entertain a Motion to Suppress at this late date. I mean this 
case has been set so many times that it's—I'm not going to do 
it. Okay? 
Final pretrial at 7:5-10; 10:18-21. 
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What Judge Atherton said about the prior scheduling was true. But it was also true 
at the pretrial conference on July 12, 2008, where Judge Atherton specifically stated that 
she would allow a motion to suppress to be filed before trial and would address it at trial. 
See Pretrial conf. at 7:17 through 8:14. The facts did not change between Judge 
Atherton's two inconsistent rulings—only her mind changed, and she gave no explanation 
why. 
This Court recently discussed the issue of abuse of judicial discretion in State v. 
Ruiz, 2009 UT App 121, P.3d . In that case, a criminal defendant moved to 
withdraw his guilty plea after he claimed he was mislead by his previous attorney (having 
retained a new attorney to move to withdraw his plea). Judge Dennis Fuchs granted this 
motion. See id. at ^ f 3-4. The State then filed a motion to reconsider, and Judge Fuchs 
retired in the meantime. Judge Randall Skanchy was then assigned to the case, granted 
the State's motion to reconsider, and rescinded Judge Fuch's order allowing the defendant 
to withdraw his plea. See id. at ^ [ 7-8. Like the denial of a hearing on a motion to 
suppress, motions to reconsider are reviewed for abuse of discretion. See id- at ^ f 12. The 
Court then explained why Judge Skanchy abused his discretion: 
""While trial judges generally are not required to give reasons for discretionary 
rulings, some explanation, however brief, greatly assists in appellate review, and 
may prevent unnecessary reversal where facts are close and support for a ruling is 
not patent from the record." City of Phoenix v. Geyler, 697 P.2d 1073, 1079 n. 3 
(Ariz. 1985). For instance, in cases involving attorney fees awards, "[w]e have 
consistently encouraged trial courts to make findings to explain the factors which 
they considered relevant." Bell v. Bell 810 P.2d 489, 494 (Utah Ct. App. 1991) 
(citation and internal quotation marks omitted) (alteration in original). "To permit 
meaningful [appellate] review of [a] trial court's discretionary ruling," id., a trial 
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judge's explanation is helpful in evaluating whether discretion has been abused or 
soundly exercised because it is hard to tell just from an unexplained act whether a 
judge has acted arbitrarily or properly, see Geyler, 697 P.2d at 1079 n. 3. 
When a second judge announces a reversal of a prior judge's order, it is doubly 
important for the second judge to articulate a reason for the change. This is all the 
more true in the instant context, given the many directives that presentence 
motions to withdraw guilty pleas should be liberally granted. In this case, Judge 
Skanchy did not articulate why he was allowing the State to present new evidence, 
after the State had been given multiple opportunities to present such evidence and 
after Judge Fuchs had rebuffed the State's request for yet a further opportunity to 
do so. When Judge Fuchs had specifically ruled that "everybody's been given an 
opportunity to respond to this and we're stuck with the evidence as it exists and the 
affidavits or the memorandums as they exist," it was especially incumbent on 
Judge Skanchy to explain why a change was in order and why new evidence could 
be belatedly put on by the State. Absent such explanation on the record, we have 
no assurance that the change was not merely a function of personal preference on 
Judge Skanchy" s part. 
Id. at ^j 13-14. There are some similarities between what happened in Ruiz and what 
happened in the present case. In Ruiz, Judge Fuchs specified his reasons why he would 
not allow the prosecution to re-argue an issue he had already heard. Somewhat similarly, 
in her July 2008 ruling that she would not preclude the defense from filing a motion to 
suppress before trial Judge Atherton explained the steps she would take to adjudicate 
such a motion. Then, in Ruiz, Judge Skanchy effectively vacated Judge Fuchs' prior 
ruling with no explanation. The present case did not involve a different judge, but in 
some ways seemed like it did. At the final pre-trial conference in October 2008, Judge 
Atherton took a 180° turn on her previous ruling, in which she detailed what she would 
do if Bergeson filed a motion to suppress before trial. During the final pre-trial 
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conference, Judge Atherton completely refused to consider a motion to suppress, and 
gave no explanation for her change of heart. 
The Court noted in Ruiz that without an "explanation on the record, we have no 
assurance that the change was not merely a function of personal preference on Judge 
Skanchy's part." Id. at f^ 14. Although legally impermissible, differences in personality 
between two judges at least gives some plausible explanation as to why there would be 
two inconsistent rulings in the same case. Bergeson does not even have the luxury of 
guessing why the court's ruling would change when none of the underlying facts had. 
With sincere respect to Judge Atherton,8 her unexplained overruling of herself appears to 
be completely arbitrary. The Appellant cannot see how that could be a valid exercise of a 
trial court's discretion. Coupled with the trial court's legal error that the motion to 
suppress was not timely, the refusal to hear or even consider in any way Bergeson's 
motion to suppress was an abuse of discretion and should be reversed. 
Bergeson's counsel was a law clerk for Judge Atherton during a semester of law school. 
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CONCLUSION 
For the reasons discussed above. Appellant Wayne Bergeson, by and through 
counsel, requests that the Court reverse the trial court's ruling that the motion to suppress 
was not timely, reverse the trial court's ruling refusing to consider the motion to suppress, 
and that the Court remand this case so that the suppression issue can be heard. 
RESPECTFULLY SUBMITTED this / 7 day of August, 2009. 
'JUSTJN KE^T ROJBEkTS 
Attorney forT^fppellant 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing BRIEF was 
mailed, postage prepaid, to the following: 
J. Frederic Voros, Jr., Esq. 
Assistant Attorney General 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, Utah 84114 
DATED this / / day of August, 2009. 
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3RD DISTRICT COURT - SALT LAKE 
SALT LAKE COUNTY, STATE OF UTAH 
EALED: CASE #20090162 
STATE OF UTAH ATTORNEY GENERAL vs. WAYNE JAY BERGESON 
•E NUMBER 071901042 State Felony 
,RGES 
Charge 1 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 2 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 3 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 4 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 5 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 6 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 7 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 8 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
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Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 9 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 10 - 76-5A-3 - SEX EXPLOITATION OF A MINOR 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 15, 2008 Guilty 
Disposition: October 15, 2008 Guilty 
Charge 11 - 76-10-503 - PURCH/POSS DANGEROUS WEAPON 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 16, 2008 Guilty 
Disposition: October 16, 2008 Guilty 
Charge 12 - 76-10-503 - PURCH/POSS DANGEROUS WEAPON 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 16, 2008 Guilty 
Disposition: October 16, 2008 Guilty 
Charge 13 - 76-10-503 - PURCH/POSS DANGEROUS WEAPON 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 16, 2008 Guilty 
Disposition: October 16, 2008 Guilty 
Charge 14 - 76-10-503 - PURCH/POSS DANGEROUS WEAPON 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 16, 2008 Guilty 
Disposition: October 16, 2008 Guilty 
Charge 15 - 76-10-503 - PURCH/POSS DANGEROUS WEAPON 2nd Degree 
Felony 
Offense Date: January 24, 2007 
Plea: October 16, 2008 Guilty 
Disposition: October 16, 2008 Guilty 
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RENT ASSIGNED JUDGE 
JUDITH S. ATHERTON 
TIES 
Defendant WAYNE JAY BERGESON 
Plaintiff - STATE OF UTAH ATTORNEY GENERAL 
Represented by: PETER L ROGNLIE 
Plaintiff - STATE OF UTAH ATTORNEY GENERAL 
Represented by: PAUL G AMANN 
ENDANT INFORMATION 
Defendant Name: WAYNE JAY BERGESON 
Offense tracking number: 30066864 
Date of Birth: May 07, 1953 
Jail Booking Number: 07 02161 
Law Enforcement Agency: ATTORNEY GENERAL 
LEA Case Number: 
Prosecuting Agency: ATTORNEY GENERAL 
Agency Case Number: 
Sheriff Office Number: 0070913 
:OUNT SUMMARY 
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z^ SE NOTE 
ATTORNEY GENERAL 
ROCEEDINGS 
2-08-07 Case filed 
2-08-07 Filed: From an Information 
2-08-07 Filed: Information 
2-08-07 Judge ANN BOYDEN assigned. 
2-09-07 INITIAL APPEARANCE - GRANITE scheduled on February 26, 2007 at 
09:00 AM in Arraignment - S31 with Judge ARRAIGNMENT. 
2-26-07 Minute Entry - INITIAL APPEARANCE continued 
Judge: ROBERT FAUST 
PRESENT 
Clerk: jillenew 
Prosecutor: LEMCKE, HOWARD R 
Defendant not present 
Audio 
Tape Number: 94 Tape Count: 9:18 
CONTINUANCE 
The Court has made a motion for continuance of Initial Appearance 
The motion is granted. 
Reason for continuance: 
On court's own motion 
The Initial Appearance is continued without date. 
I-26-07 Note: CONTINUANCE minutes modified. 
J-28-07 INITIAL APPEARANCE GRANITE scheduled on March 09, 2007 at 09:00 
AM in Arraignment - S31 with Judge ARRAIGNMENT. 
1-28-07 Note: referred to Debbie for copy of Granite Bond and notify 
bondsman. 
5-05-07 Note: Ryan with Granite will notify Defendant of court date and 
fax over bond. 
; -09-07 Minute Entry - Minutes for INCOURT NOTE 
Judge: L A DEVER 
PRESENT 
Clerk: rhondam 
Prosecutor: NIELSEN, MATTHEW G 
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Defendant not present 
Audio 
Tape Number: CD 95 Tape Count: 9:55 
Defendant having failed to appear after Court contacted Granite on 
March 5, 2007, the Court Orders bond forfeited and a $100,000.00 
Bench Warrant issued returnable forthwith. 
13-07 Notice - WARRANT for Case 071901042 ID 11043649 
13-07 Warrant ordered on: March 13, 2007 Warrant Num: 981188935 Bail 
Allowed 
Bail amount: 100000.00 
13-07 Warrant issued on: March 13, 2007 Warrant Num: 981188935 Bail 
Allowed 
Bail amount: 100000.00 
Judge: L A DEVER 
Issue reason: Failure to Appear for Hearing. 
16-07 Note: A check with JEMS indicates deft is booked 3-16-07 on 
this warrant. 
16-07 INITIAL APPEARANCE scheduled on March 19, 2007 at 09:00 AM in 
Arraignment Jail with Judge ARRAIGNMENT. 
16-07 Warrant recalled on: March 16, 2007 Warrant num: 981188935 
Recall reason: Warrant recalled because defendant was 
booked. 
•16-07 Note: Notified Paul Amann of initial appearance. 
-19-07 ROLL CALL scheduled on March 29, 2007 at 02:00 PM in To Be 
Determined with Judge IWASAKI. 
-19-07 Minute Entry - Minutes for Appointment of Counsel 
Judge: ANTHONY B. QUINN 
PRESENT 
Clerk: jillenew 
Prosecutor: AMANN, PAUL G 
Defendant 
Audio 
Tape Number: 95 Tape Count: 9:15 
INITIAL APPEARANCE 
A copy of the Information is given to the defendant. 
The Information is read. 
The defendant is advised of right to counsel. 
The defendant is advised that this offense may be used as an 
enhancement to the penalties for a subsequent offense. 
APPOINTMENT OF COUNSEL 
Court finds the defendant indigent and appoints Legal Defender 
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Legal Defender Office 
ROLL CALL is scheduled. 
Date: 03/29/2007 
Time: 02 : 00 p.m. 
Location: To Be Determined 
Third District Court 
450 South State 
Salt Lake City, UT 84111 
Before Judge: GLENN K. IWASAKI 
3-19-07 Note: FILED: Affidavit of Indigency - Judge Quinn appointed LDA 
to represent defendant in this case. 
3-19-07 Note: Bail remain $100,000 
3-29-07 BOND HEARING scheduled on April 12, 2007 at 02:00 PM in To Be 
Determined with Judge TREASE. 
3-29-07 Minute Entry - Minutes for Roll Call 
Judge: GLENN K. IWASAKI 
PRESENT 
Clerk: terryb 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): KREECK MENDEZ, DEBORAH D 
Video 
Tape Count: 2.21 
HEARING 
C/O Pretrial to evaluate. Bond hearing set for 4/12. 
Defendant waives any possible conflict there may be with Judge 
Iwasaki 
BOND HEARING is scheduled. 
Date: 04/12/2007 
Time: 02:00 p.m. 
Location: To Be Determined 
Third District Court 
450 South State 
Salt Lake City, UT 84111 
Before Judge: VERNICE TREASE 
3-29-07 Filed: Appearance of Counsel 
3-29-07 Filed: Formal Request for Discovery 
B-29-07 Filed: Motion for Reduction of Bail and/or of Release 
3-29-07 Filed: Notice of Bond Hearing 
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02-07 Filed: Certificate of Discovery 
12-07 Preliminary Hearing scheduled on May 24, 2007 at 02:00 PM in 
Third Floor - S32 with Judge REESE. 
12-07 Minute Entry - Minutes for Roll Call 
Judge: ROBERT K HILDER 
PRESENT 
Clerk: terryb 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): LARSEN, JOSHUA L 
Video 
Tape Count: 4.13 
HEARING 
COUNT: 4.13 
Court Orders Case set for Preliminary Hearing 
PRELIMINARY HEARING is scheduled. 
Date: 05/24/2007 
Time: 02 :00 p.m. 
Location: Third Floor - S32 
Before Judge: REESE, ROBIN W. 
24-07 Filed: Certificate of Supplemental Discovery 
24-07 Preliminary Hearing scheduled on July 12, 2007 at 02:00 PM in 
Fourth Floor - N4 5 with Judge HILDER. 
24-07 Minute Entry - Minutes for Preliminary Hearing 
Judge: ROBIN W. REESE 
PRESENT 
Clerk: marlened 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): KREECK MENDEZ, DEBORAH D 
Video 
HEARING 
ON STIPULATION, C/O RESCHEDULE CASE FOR PRELIMINARY HEARING 
PRELIMINARY HEARING is scheduled. 
Date: 07/12/2007 
Time: 02 : 00 p.m. 
Location: Fourth Floor - N45 
Before Judge: HILDER, ROBERT K 
22-07 Filed: Certificate of Supplemental Discovery 
27-07 Judge JUDITH S. ATHERTON assigned. 
12-07 Minute Entry - Minutes for PRELIMINARY HEARING 
Judge: ROBERT K HILDER 
PRESENT 
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Clerk: markp 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): KREECK MENDEZ, DEBORAH D 
Video 
Tape Count: 4:38 
HEARING 
COUNT: 4:38 
Defendant appearing in custody of county sheriff. Detective Mark 
Buhman sworn and testified. Defendant identified by witness. 
Court takes judicial notice of state's exhibit 1, indicating a 
prior conviction of the defendant. 
Defendant advised of right to testify and chooses not to do so at 
this time. Court finds sufficient evidence to bind case over on 
all counts. 
CASE BOUNDOVER 
This case is bound over. An Arraignment hearing has been set on 
7/27/2007 at 9:00 AM in courtroom S45 before Judge JUDITH S 
ATHERTON. 
7-12-07 ARRAIGNMENT scheduled on July 27, 2007 at 09:00 AM in Fourth 
Floor - S45 with Judge ATHERTON. 
7-12-07 Note: Case Bound Over 
7-12-07 Note: PRELIMINARY HEARING minutes modified. 
7-16-07 Filed order: Minutes Preliminary Hearing 
Judge ROBERT K HILDER 
Signed July 13, 2007 
7-27-07 Minute Entry - Minutes for Arraignment 
Judge: JUDITH S ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): KREECK MENDEZ, DEBORAH D 
Video 
Tape Count: 12:45:30 
ARRAIGNMENT 
The Information is read. 
Defendant is arraigned. 
Defendant transported - Defendant is requesting a Jury Trial. Case 
continued to the following date: 
HEARING 
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COUNT: 12:45:30 
Defendant's motion is to be filed by 9/7/07. State's response is 
to be filed by 9/14/07. Rebuttal is to be filed by 9/21/07. Case 
continued to the following date: 
SCHED CONF ON MOTION is scheduled. 
Date: 09/21/2007 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
FINAL PRETRIAL CONFERENCE. 
Date: 10/12/2007 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
2 DAY JURY TRIAL. 
Date: 10/23/2007 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
2 DAY JURY TRIAL. 
Date: 10/24/2007 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
-27-07 SCHED CONF ON MOTION scheduled on September 21, 2007 at 09:00 
AM in Fourth Floor - S4 5 with Judge ATHERTON. 
-27-07 FINAL PRETRIAL CONFERENCE scheduled on October 12, 2007 at 
09:00 AM in Fourth Floor - S45 with Judge ATHERTON. 
-27-07 2 DAY JURY TRIAL scheduled on October 23, 2007 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
-27-07 2 DAY JURY TRIAL scheduled on October 24, 2007 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
-02-07 Filed: Request motion for discovery 
-02-07 Filed: Request motion for character evidence 
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9-21-07 Minute Entry - Minutes for SCHEDULING CONF ON MOTION 
Judge: JUDITH S ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): KREECK MENDEZ, DEBORAH D 
Video 
Tape Count: 9 :34 :30 
HEARING 
COUNT: 9:34 : 3 0 
Defendant transported - Defendant wishes to represent himself. 
The Court grants the defendants wish to represent himself. Ms. 
Kreeck Mendez is to be stand by counsel. Case to go forward as 
scheduled. 
D-01-07 Filed: Notice of appearance of co-counsel 
D-12-07 Minute Entry - Minutes for Pretrial Conference 
Judge: JUDITH S ATHERTON 
Clerk: michxc 
Prosecutor: AMANN, PAUL G 
Defendant pro se 
Video 
Tape Number: 10/12/07 Tape Count: 10L:21 
HEARING 
TAPE: 10/12/07 COUNT: 10L:21 
Defendant will be filing a motion to suppress by 11/09/07, AG's 
response is due 11/23 and rebuttal by 12/07. Strike jury trial, 
Set evidentiary hearing for followind date: 
EVIDENTIARY HEARING is scheduled. 
Date: 12/11/2007 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
)-12-07 EVIDENTIARY HEARING scheduled on December 11, 2007 at 09:00 AM 
in Fourth Floor - S4 5 with Judge ATHERTON. 
)-15-07 Filed: State's proposed jury instructions 
)-19-07 2 DAY JURY TRIAL Cancelled. 
)-19-07 Fee Account created Total Due: 10.00 
1-19-07 AUDIO TAPE COPY Payment Received: 10.00 
1-11-07 Minute Entry - Minutes for EVIDENTIARY HEARING 
Judge: JUDITH S ATHERTON 
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Tape Count: 9:20:03 
HEARING 
COUNT: 9:20:03 
Defendant transported - Defendant states he has not had the 
resources at the jail to file a Motion to Suppress. Case 
continued so the Court can set up another briefing schedule. Case 
continued to the following date: 
SCHED CONF / BAIL HEARING is scheduled. 
Date: 01/04/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
11-07 SCHED CONF / BAIL HEARING scheduled on January 04, 2008 at 
09:00 AM in Fourth Floor - S4 5 with Judge ATHERTON. 
-04-08 Minute Entry - Minutes for SCHEDULING 
Judge: JUDITH S ATHERTON 
PRESENT 
Clerk: lynettm 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant pro se 
Video 
Tape Number: 1104 Tape Count: 93 3 
HEARING 
NO RESOLUTION ON THIS MATTER SET FOR JURY TRIAL. ATTY AND DEFT TO 
GET STIPULATED JURY INSTRUCTIONS AND VOIR DIRE SUBMITTED TO THE 
COURT. C/O DEBORAH KEREEK-MENDEZ TO APPEAR AS A FRIEND OF THE 
COURT 
PRETRIAL CONFERENCE is scheduled. 
Date: 03/21/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
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JURY TRIAL. 
Date: 03/25/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
JURY TRIAL. 
Date: 03/26/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
-04-08 PRETRIAL CONFERENCE scheduled on March 21, 2008 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
-04-08 JURY TRIAL scheduled on March 25, 2008 at 09:00 AM m Fourth 
Floor - S45 with Judge ATHERTON. 
-04-08 JURY TRIAL scheduled on March 26, 2008 at 09:00 AM in Fourth 
Floor - S4 5 with Judge ATHERTON. 
-07-08 Filed: Request/Motion for Character Evidence 
Filed by: STATE OF UTAH ATTORNEY GENERAL, 
-07-08 Filed: Request/Motion for Discovery 
Filed by: STATE OF UTAH ATTORNEY GENERAL, 
-14-08 Note: B&B Bail Bonds #C480 100,000 Posted 01/11/08 
-14-08 Bond Account created Total Due: 100000.00 
-14-08 Bond Posted Non-Monetary Bond: 100,000.00 
-01-08 Filed: Affidavit of Detective Mark Buhman 
-01-08 Filed: Motion to Impose Conditions of Pre-Trial Release and 
Request for Expedited Hearing 
Filed by: STATE OF UTAH ATTORNEY GENERAL, 
-06-08 Notice - NOTICE for Case 071901042 ID 11362814 
MOTION TO IMPOSE CONDITIONS is scheduled. 
Date: 02/15/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S ATHERTON 
-06-08 MOTION TO IMPOSE CONDITIONS scheduled on February 15, 2008 at 
09:00 AM in Fourth Floor - S4 5 with Judge ATHERTON. 
-06-08 Filed: Notice of Hearing 
-15-0 8 Minute Entry - Minutes for MOTION TO IMPOSE CONDITIONS 
Judge: JUDITH S ATHERTON 
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PRESENT 
Clerk: sunshinb 
Prosecutor: AMANN, PAUL G 
Defendant 
Video 
Tape Count: 9:57:22 
HEARING 
COUNT: 9:57:22 
The Court imposes the following conditions of the defendant's 
release. The Court Order's the defendant's release be supervised 
by Pretrial Services and he is to not have contact with minor 
children, no internet access, no leaving the State of Utah, 
surrender his passport, and give the Prosecutor and the State his 
current address. Case is set for jury trial. 
15-08 Filed order: Order of Conditions of Pre-trial Release 
Judge JUDITH S. ATHERTON 
Signed February 15, 2 0 08 
21-08 Filed: Affidavit in Support of Request for Revocation 
25-08 Filed order: Request for Revocation of Supervised Release and 
Order for Revocation (Court Order's a bench warrant to issue in 
the amount of $100,000.00 cash only) 
Judge JUDITH S. ATHERTON 
Signed February 22, 2008 
-25-08 Notice - WARRANT for Case 071901042 ID 11380028 
-25-08 Warrant ordered on: February 25, 2008 Warrant Num: 981210896 
Cash Bail Only 
Bail amount: 100000.00 
-25-08 Warrant issued on: February 25, 2008 Warrant Num: 981210896 
Cash Bail Only 
Bail amount: 100000.00 
Judge: JUDITH S. ATHERTON 
Issue reason: Pre-Trial Release Revoked 
-10-08 Warrant recalled on: March 10, 2008 Warrant num: 981210896 
Recall reason: Warrant recalled because defendant was 
booked. 
-10-08 Note: Deft booked m ADC - Referred to Judge Atherton. 
-21-08 FINAL PRETRIAL CONFERENCE scheduled on May 02, 2008 at 09:00 AM 
in Fourth Floor - S45 with Judg^ 
-21-08 Minute Entry - Minutes for FINAI 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: PETER L ROGNLIE 
PAUL G AMANN 
Defendant 
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Video 
Tape Count: 9:27:29 
HEARING 
COUNT: 9:27:29 
Defendant transported - Court Order's the defendant be released to 
Pretrial Services. Defendant is to comply with all conditions set 
by Pretrial including to reside at the address that is stated on 
the record, no contact with minor children, 
no Internet access, do not travel out of State, surrender your 
passport, and defendant is to have daily contact. State's motion 
to sever counts is granted based upon stipulation of the defendant. 
Jury trial is stricken. 
Ms. Kreeck Mendez is standing in as stand by counsel. Case 
continued to the following date: 
FINAL PRETRIAL CONFERENCE is scheduled. 
Date: 05/02/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
3 DAY JURY TRIAL. 
Date: 05/06/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
3 DAY JURY TRIAL. 
Date: 05/07/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
3 DAY JURY TRIAL. 
Date: 05/08/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
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SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
21-08 3 DAY JURY TRIAL scheduled on May 06, 2008 at 09:00 AM in 
Fourth Floor - S45 with Judge ATHERTON. 
21-08 3 DAY JURY TRIAL scheduled on May 07, 2008 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
21-08 3 DAY JURY TRIAL scheduled on May 08, 2008 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
21-08 JURY TRIAL Cancelled. 
Reason: ATD requested continuance. 
21-08 Filed order: Order to Release (Pretrial Services) 
Judge JUDITH S. ATHERTON 
Signed March 21, 2008 
21-08 Filed: Motion to Impose Conditions Hearing Transcript 
26-08 Filed: Supervised Release Agreement 
26-08 Bond Exonerated -100,000.00 
16-08 Fee Account created Total Due: 10.00 
16-08 AUDIO TAPE COPY Payment Received: 10.00 
02-08 Minute Entry - Minutes for FINAL PRETRIAL CONFERENCE 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): DEBORAH D KREECK MENDEZ 
JUSTIN K ROBERTS 
Video 
Tape Count: 10:05:07 
HEARING 
COUNT: 10:05:07 
Defendant just retained an attorney. Defendant's Motion to 
Suppress is to be filed by 5/16/08. State's response is to be 
filed by 5/30/08. Rebuttal is to be filed by 6/6/08. Jury trial 
is stricken. 
Ms. Kreeck Mendez's motion to withdrawal as court appointed stand 
by counsel is granted. 
MTN TO SUPPRESS/SCHED CONF is scheduled. 
Date: 06/09/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
-02-08 MTN TO SUPPRESS/SCHED CONF scheduled on June 09, 2008 at 09:00 
AM in Fourth Floor - S45 with Judge ATHERTON. 
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5-02-08 3 DAY JURY TRIAL Cancelled. 
5-30-08 Filed: Motion to Compel Discovery and Order 
Filed by: STATE OF UTAH ATTORNEY GENERAL, 
6-03-08 Note: FINAL PRETRIAL CONFERENCE minutes modified. 
6-09-08 Minute Entry - Minutes for MTN TO SUPPRESS/SCHED CONF 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshmb 
Prosecutor: PAUL G AMANN 
PETER L ROGNLIE 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Count: 9:20:15 
HEARING 
COUNT: 9:20:15 
Defendant has not filed a Motion to Suppress and is requesting a 
continuance. Defendant waives any speedy trial issues. Motion to 
Suppress is to be filed by 6/13/08. State's response is to be 
filed by 6/27/08. Rebuttal is to be filed by 7/3/08. 
State's Motion to Compel Discovery is granted. Case is set for an 
Evidentiary Hearing. 
EVIDENTIARY HEARING is scheduled. 
Date: 07/21/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
5-09-08 EVIDENTIARY HEARING scheduled on July 21, 2008 at 09:00 AM in 
Fourth Floor - S45 with Judge ATHERTON. 
S-09-08 Filed order: Order Compelling Discovery 
Judge JUDITH S. ATHERTON 
Signed June 09, 2008 
5-09-08 Filed: Certificate of Discovery 
7-21-08 FINAL PRETRIAL CONFERENCE scheduled on October 10, 2008 at 
09:00 AM in Fourth Floor - S45 with Judge ATHERTON. 
7-21-08 3 DAY JURY TRIAL scheduled on October 14, 2 008 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
7-21-08 3 DAY JURY TRIAL scheduled on October 15, 2008 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
7-21-08 3 DAY JURY TRIAL scheduled on October 16, 2008 at 09:00 AM in 
Fourth Floor - S4 5 with Judge ATHERTON. 
7-21-08 Minute Entry - Minutes for EVIDENTIARY HEARING 
Judge: JUDITH S. ATHERTON 
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PRESENT 
Clerk: sunshinb 
Prosecutor: PAUL G AMANN 
PETER L ROGNLIE 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Count: 10:14:13 
HEARING 
COUNT: 10:14:13 
Defendant has failed to file a Motion to Suppress. The State is 
requesting this case be set for jury trial. Court will sever the 
Counts and we need a jury for counts 1 through 10 on 10/14/08 and 
10/15/08. Counts 11 through 15 we will need a jury on 
10/16/08. Case continued to the following date: 
FINAL PRETRIAL CONFERENCE is scheduled. 
Date: 10/10/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
3 DAY JURY TRIAL. 
Date: 10/14/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
3 DAY JURY TRIAL. 
Date: 10/15/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
3 DAY JURY TRIAL. 
Date: 10/16/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
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Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
08 Filed: Motion to Suppress 
Filed by: BERGESON, WAYNE JAY 
08 Filed: Memorandum In Support of Motion to Suppress 
0 8 Minute Entry - Minutes for FINAL PRETRIAL CONFERENCE 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: PAUL G AMANN 
PETER L ROGNLIE 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Count: 9:19:00 
HEARING 
COUNT: 9:19:00 
The State is prepared to go forward on the Jury Trial. Counsel 
needs to be ready to go. The Court will not entertain the 
defendant's Motion to Suppress. Case is set for trial. 
08 Received: October 14, 2008 
Container: 1-VERY LARGE ENVELOPE (NEW) Location: 1-VLE 
08 Filed: Proposed Jury Voir Dire 
08 Minute Entry - Minutes for Jury Trial 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: PAUL G AMANN 
PETER L ROGNLIE 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Count: 9:28:50 
TRIAL 
COUNT: 9:28:50 
Jury is seated and sworn in. Information read. Voir Dire 
conducted. Jury selected and sworn in. Preliminary instructions 
read. Opening statements. 11:31:57 Mark Buhman is sworn and 
testifies. 
State's exhibit's #1, 2, 3, 5 through 16 is offered and admitted. 
Cross-examination. Re-direct. 3:20:29 Ben Lee is sworn and 
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testifies. No cross-examination. 3:31:00 Rachel Reynolds White is 
sworn and testifies. Cross-examination. 
Re-direct. State rests. Defendant does not wish to call any 
witnesses. The jury is excused for the evening and will return 
tomorrow to resume the jury trial. 
15-08 Minute Entry - Minutes for Jury Trial 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: PAUL G AMANN 
PETER L ROGNLIE 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Count: 9:05:00 
Defendant waives time for sentence. 
A pre-sentence investigation was ordered. 




Jury and all parties are present and ready to proceed. Jury 
instructions read. Closing statements. Oath given to Bailiff. 
Jury excused to deliberate. Jury returns with a verdict. The jury 
finds the defendant guilty on all 10 counts. 
The Court takes the defendant into custody forthwith. 
SENTENCING is scheduled. 
Date: 12/05/2008 
Time: 09:00 a.m. 
Location: Fourth Floor - S45 
Third District Court 
450 South State 
SLC, UT 84114-1860 
Before Judge: JUDITH S. ATHERTON 
15-08 Charge 1 Disposition is Guilty 
15-08 Charge 2 Disposition is Guilty 
15-08 Charge 3 Disposition is Guilty 
15-08 Charge 4 Disposition is Guilty 
15-08 Charge 10 Disposition is Guilty 
15-08 Charge 5 Disposition is Guilty 
15-08 Charge 6 Disposition is Guilty 
15-08 Charge 7 Disposition is Guilty 
15-08 Charge 8 Disposition is Guilty 
15-08 Charge 9 Disposition is Guilty 
15-08 SENTENCING scheduled on December 05, 2008 at 09:00 AM in Fourth 
Floor - S4 5 with Judge ATHERTON. 
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0-15-08 Filed: Verdict 
0-15-08 Filed: Jury List 
0-15-08 Filed: Jury Instructions 
0-15-08 Filed: Exhibit List 
0-15-08 Notice - WARRANT for Case 071901042 ID 11651118 
0-15-08 Warrant ordered on: October 15, 2008 Warrant Num: 985134269 No 
Bail 
0-15-08 Warrant issued on: October 15, 2008 Warrant Num: 985134269 No 
Bail 
Judge: JUDITH S. ATHERTON 
Issue reason: Defendant to be held without bail pending 
sentencing. 
0-16-08 Received: October 16, 2008 
Container: 1-LARGE ENVELOPE Location: 1-LE 
0-16-08 Warrant recalled on: October 16, 2008 Warrant num: 985134269 
Recall reason: Warrant recalled because defendant was 
booked. 
0-16-08 Filed: Exhibit List 
0-16-08 Minute Entry - Minutes for Bench Trial 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: shantec 
Prosecutor: AMANN, PAUL G 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Number: S4 5 Tape Count: 9.16.50 
TRIAL 
TAPE: S45 COUNT: 9.16.50 
Defendant transported. State opens. Defense waives open. 9:20 
Kerry Gallegos is sworn in and testifies. States exhibits 1-8 are 
offered and admitted. Cross-examination. 
9:32:50 Mark Buhman is sworn m and testifies. States exhibit 9 
is offered and admitted. No Cross. 9:38:38 Russell Spam is sworn 
in and testifies. States exhibits 4-8 are offered. 
Court finds defendant is guilty of each count and orders a 
Pre-Sentence report. States Exhibits 4-8 were returned to the 
prosecutors. Case continued to the following date: 
0-16-08 Charge 11 Disposition is Guilty 
0-16-08 Charge 12 Disposition is Guilty 
0-16-08 Charge 13 Disposition is Guilty 
0-16-08 Charge 14 Disposition is Guilty 
0-16-08 Charge 15 Disposition is Guilty 
2-01-08 **** PRIVATE **** Filed: AP&P Pre-Sentence Report 
2-03-08 Filed: Motion to Continue Sentencing Hearing 
Filed by: BERGESON, WAYNE JAY 
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04-08 SENTENCING rescheduled on January 16, 2009 at 09:00 AM 
Reason: ATD requested continuance.. 
16-09 Minute Entry - Minutes for SENTENCE, JUDGMENT, COMMITME 
Judge: JUDITH S. ATHERTON 
PRESENT 
Clerk: sunshinb 
Prosecutor: PAUL G AMANN 
PETER L ROGNLIE 
Defendant 
Defendant's Attorney(s): JUSTIN K ROBERTS 
Video 
Tape Number: S4 5 Tape Count: 10:06:50 
SENTENCE PRISON 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
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Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of SEX EXPLOITATION OF A MINOR 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of PURCH/POSS DANGEROUS WEAPON 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of PURCH/POSS DANGEROUS WEAPON 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of PURCH/POSS DANGEROUS WEAPON 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of PURCH/POSS DANGEROUS WEAPON 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
Based on the defendant's conviction of PURCH/POSS DANGEROUS WEAPON 
a 2nd Degree Felony, the defendant is sentenced to an indeterminate 
term of not less than one year nor more than fifteen years in the 
Utah State Prison. 
COMMITMENT is to begin immediately. 
To the SALT LAKE County Sheriff: The defendant is remanded to your 
custody for transportation to the Utah State Prison where the 
defendant will be confined. 
SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE 
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Counts 1 and 2 is to run consecutive to each other and counts 11 
and 12 is to run consecutive to each other and to counts 1 and 2, 
All other counts to run concurrent. 
SENTENCE RECOMMENDATION NOTE 
The Court recommends credit for 369 days served. 
10-09 Filed: Notice of Appeal 
23-09 Note: Cert/Copy of Notice of Appeal forwarded to Utah Court of 
Appeals 
25-09 Filed: Letter from Court of Appeals to Mr. Roberts- appeal is 
filed with COA 20090162 
25-09 Note: Appealed: Case #20090162 
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Justin Kent Roberts, Utah State Bar #9045 
5258 South Pinehill Business Park, Suite B105 
Murray, Utah 84123 
Telephone: (801)270-5870 
Facsimile: (801)262-4666 
Attorney for Defendant 
IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
WAYNE JAY BERGESON, 
Defendant. 
MOTION TO SUPPRESS 
Case no. 071901042 FS 
Judge Judith S.H. Atherton 
Pursuant to Utah Rule of Criminal Procedure 12(d), Defendant, by and through 
counsel, moves the Court to suppress evidence obtained by law enforcement during an 
internet search of the Defendant's computer files, and evidence obtained in the 
subsequent search of the Defendant's home. The Defendant has standing to make this 
motion as the owner of the computer and the home that were searched. The 
accompanying memorandum sets forth the basis for this motion. 
DATED this day of October, 2008. 
JUSTIN KENT ROBERTS 
Attorney for Defendant 
1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing MOTION 
was hand delivered to the following address: 
Paul G. Amann, Esq. 
Assistant Utah Attorney General 
5272 College Drive, Suite 200 
Salt Lake City. Utah 84123 • 
DATED this day of October, 2008. 
By: 
Justin Kent Roberts, Utah State Bar #9045 
5258 South Pinehill Business Park, Suite B105 
Murray, Utah 84123 
Telephone: (801)270-5870 
Facsimile: (801)262-4666 
Attorney for Defendant 
IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
WAYNE JAY BERGESON, 
Defendant. 
MEMORANDUM IN SUPPORT 
OF MOTION TO SUPPRESS 
Case no. 071901042 FS 
Judge Judith S.H. Atherton 
Defendant, by and through counsel, submits the following points and authorities 
in support of his motion to suppress: 
STATEMENT OF FACTS1 
1. On or about December 16, 2006, Detective Mark Buhman and Agent 
Rachelle Reynolds were on an internet network called Gnutella. See Statement of 
Probable Cause, | 3. Detective Buhman is a Salt Lake City police detective and is 
assigned to the Utah Internet Crimes Against Children Task Force ("ICAC"). Agent 
Reynolds also works for the ICAC. Detective Buhman and Agent Reynolds were 
1
 The transcript cited in this memorandum was prepared by Salt Lake Legal Defenders' office, and is not an 
official transcript from a court reporter. Because it is not an official record of the proceedings, Defendant 
is using the LDA transcript as a demonstrative exhibit of the testimony at the preliminary hearing. 
1 
specifically browsing to find child pornography files on the Gnutella network. See 
Preliminary Hearing Transcript ("Transcipt") at 5, Ins. 18-24. 
2. Gnutella is a peer-to-peer network, which means that computer users can 
share computer files with each other. When a person accesses a network like Gnutella, 
that person can search for words, letters, or other information to see what files are 
available to be downloaded. See Transcript at 4. Ins. 29-34; p. 12, Ins. 16-21. 
3. The investigators were searching for files that have a known secure hash 
algorithm, known as an SHA-1 value, that identifies a particular computer file. Detective 
Buhman compared an SHA-1 value for a computer file to DNA for identification 
purposes. The ICAC has obtained SHA-1 values for known child pornography files. It 
was these particular SHA-1 values for which the investigators were searching on 
Gnutella. See Transcript at 5, Ins. 1 through 12; p. 10, Ins. 26-42; p. 11, Ins. 1 through 
42; p. 12,1ns. 1 through 14. 
4. The method the investigators used to find SHA-1 values for child 
pornography files was to download known child pornography files themselves. The 
investigators would then use a computer program that shows a list of IP addresses that 
possessed or had downloaded the same child pornography files. See Transcript at 12, Ins. 
31-36. An IP ("internet protocol*') address is a series of numbers that identifies the 
source of a specific internet connection. Although the IP address numbers do not by 
themselves identify a particular person, those numbers can be used to determine where an 
internet connection originated. See Statement of Probable Cause at 2, ^ 2-3; Transcript 
at 5, Ins. 22-35. 
5. At the preliminary hearing in this matter, Buhman testified that he used a 
program from the ICAC Task Force to scan and identify known child pornography files. 
See Transcript at 19-20. This program was developed by law enforcement and is only 
available to law enforcement personnel. See id. Buhman did not disclose this in his 
statement of probable cause, nor on direct examination at the preliminary hearing. The 
use of a search program developed by law enforcement and only available to law 
enforcement was not mentioned in the police reports on this matter. 
6. After using the law enforcement search program to obtain an IP address, 
Buhman obtained an administrative warrant from the Department of Homeland Security. 
Buhman learned that the IP address he had found through his computer search belonged 
to the Defendant. The State then obtained a search warrant for the Defendant's home. In 
executing the search warrant, law enforcement officers found firearms in the Defendant's 
home, as well as other evidence of child pornography. Law enforcement officers also got 
the Defendant to sign a written waiver of rights. The Defendant then made several 
incriminating statements regarding possessing child pornography and the firearms that 




I. THE EVIDENCE OF CHILD PORNOGRAPHY ON THE 
DEFENDANT'S COMPUTER OBTAINED BY THE USE OF A 
COMPUTER PROGRAM ONLY AVAILABLE TO LAW 
ENFORECEMENT SHOULD BE SUPPRESSED BECAUSE THE 
DEFENDANT HAD A LEGITIMATE EXPECTATION OF PRIVACY 
IN HIS COMPUTER, AND THE USE OF A COMPUTER PROGRAM 
TO DETERMINE WHAT THE DEFENDANT HAD ON HIS 
COMPUTER CONSTITUTED AN UNREASONABLE SEARCH. 
A. The Defendant had a reasonable expectation of privacy in his personal computer 
The Fourth Amendment protects citizens against government intrusion into areas 
in which a person has a reasonable expectation of privacy. See, ej*., Rakas v. Illinois, 
439 U.S. 128 (1978). Generally, a search is reasonable only when law enforcement 
personnel establish probable cause and obtain a warrant from a magistrate. See, e.g.. 
Griffin v. Wisconsin, 483 U.S. 868, 873 (1987). 
Federal courts have recognized that a person has "a legitimate, objectively 
reasonable expectation of privacy in his personal computer." United States v. 
Heckenkamp, 482 F.3d 1142, 1146 (9th Cir. 2007). See also United States v. Lifshitz, 
369 F.3d 173, 190 (2d Cir. 2004) ("Individuals generally possess a reasonable 
expectation of privacy in their home computers"). Although a person's expectation of 
privacy may be lessened by transmissions sent over the Internet or transmitted e-mail 
messages that have reached their recipient, "the mere act of accessing a network does not 
in itself extinguish privacy expectations." Heckenkamp, 482 F.3d at 1146-47 (citing 
Leventhal v. Knapek, 266 F.3d 64, 74 (2d Cir. 2001)). 
In the present case, the Defendant, like other people, had a legitimate privacy 
expectation in his personal computer. Although he connected with the Gnutella network, 
A 
that fact, as discussed above, did not extinguish his privacy expectations. Further, as 
explained below, the government did not obtain evidence against the Defendant simply 
by looking at download information that was generally viewable to the public. 
B. The use of a computer program to scan for downloaded files was a search 
wTt would be foolish to contend that the degree of privacy secured by the Fourth 
amendment has been entirely unaffected by the advance of technology." Kyllo v. United 
States, 533 U.S. 27, 33-34 (2001). In Kyllo, the Supreme Court considered whether the 
government's use of a thermal-imaging device to scan the interior of a home to see if 
marijuana plants were being grown inside constituted a search within the meaning of the 
Fourth Amendment. The Kyllo court held that this was an unconstitutional search. "We 
think that obtaining by sense-enhancing technology any information regarding the 
interior of the home that could not otherwise have been obtained without physical 
intrusion into a constitutionally protected area constitutes a search—at least where (as 
here) the technology in question is not in general public use. This assures preservation of 
that degree of privacy against government that existed when the Fourth Amendment was 
adopted." Kyllo, 533 U.S. at 34. 
The computer program used by Detective Buhman is analogous to the thermal-
imaging device whose use the Supreme Court found to be unconstitutional in Kyllo. 
Buhman testified that the program he used was developed by, and was only available to, 
law enforcement. Therefore, it is technology not in general public use. Although 
Buhman gave few details in his testimony about this computer program—including even 
its name—it is apparent that this program is "sense enhancing." That is, the program 
gives information about IP addresses that have accessed certain computer files, and this 
5 
information would not be available to an ordinary Internet user. Otherwise, there would 
be no reason to develop such a program or to use it in investigation. 
Even if the IP address information could have been obtained in a non-"sense 
enhancing" way, that would not remedy the Fourth Amendment violation. "The fact that 
equivalent information could sometimes be obtained by other means does not make 
lawful the use of means that violate the Fourth Amendment." Kyllo, 533 U.S. at 35, n. 2. 
In other words, the issue is not what law enforcement officers could have done, but what 
they actually did. In the present case, what they actually did was to use a program 
specifically developed to obtain IP addresses that had downloaded certain files. This 
program is not in general use nor available to the public, and it gathers information that 
would not have been in "plain view" otherwise. By using this program, Buhman did in 
fact conduct a search of something in which the Defendant had a privacy interest, and 
Buhman had neither probable cause nor a warrant when he did so. 
II. THE EVIDENCE OBTAINED DURING THE SEARCH OF THE 
DEFENDANTS HOME, INCLUDING THE DEFENDANT'S 
STATEMENTS, SHOULD BE SUPPRESSED BECAUSE THE 
WARRANT ISSUED WAS BASED ON EVIDENCE OBTAINED 
FROM AN UNLAWFUL SEARCH AND OMITTED MATERIAL 
FACTS. 
The essence of the Defendant's argument is that law enforcement conducted a 
search first, and then used the information from that search to obtain a warrant—standing 
the Fourth Amendment on its head. The constitutional guarantee of privacy protected by 
the Fourth Amendment requires probable cause and then a search, not vice-versa. "The 
interposition of a magistrate between the investigating officer and the person who is the 
object of the search is intended to limit the arbitrariness which might otherwise result if 
the determination of probable cause were left to the unbridled discretion of the police 
officer conducting the search." State v. Nielsen, 727 P.2d 188, 190 (Utah 1986) 
(citations omitted). In all of his statements intended to establish probable cause to search 
the Defendant's home and computer, Detective Buhman never even mentioned using a 
law-enforcement only computer program to obtain IP addresses. This omission allows 
for the misleading inference that the IP addresses were in the equivalent of plain view, 
when in reality Buhman and his colleague were using "sense-enhancing" technology to 
find the IP addresses. 
Not until he was cross-examined at the preliminary hearing did Buhman 
reluctantly disclose what he had actually done to obtain the IP addresses. Buhman's lack 
of candor to the Court suggests that his deception—or, at best, obfuscation—materially 
affected a judicial finding of probable cause. 
"[A] defendant is entitled to an evidentiary hearing to challenge the validity of a 
search warrant if the defendant can establish that (i) an affiant in an affidavit supporting a 
search warrant made a false statement intentionally, knowingly, or with reckless 
disregard for the truth, and (ii) the affidavit is insufficient to support a finding of probable 
cause after the misstatement is set aside." Nielsen, 727 P.2d at 191 (citing Franks v. 
Delaware, 438 U.S. 154, 171-72 (1978)). "By an extension of reasoning, the same test 
applies when a misstatement occurs because information is omitted; the affidavit must be 
evaluated to determine if it will support a finding of probable cause when the omitted 
information is inserted . . . If an affidavit fails to support a finding of probable cause after 
the false statements are excised or the omitted information is added, i.e., if the omission 
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or misstatement materially affects the finding of probable cause, any evidence obtained 
under the improperly issued warrant must be suppressed." Id. (citation omitted). 
In Nielsen, the Utah Supreme Court determined that a false statement used to 
obtain a search warrant was not material because hearsay, including hearsay between 
police officers, may be used to establish probable cause if it is reliable (the officer had 
falsely stated that he was personally familiar with the facts when in reality he had been 
told the facts by another officer). See id. at 191-92. The situation is different in the 
present case. In seeking to establish probable cause, both in his written statements for a 
search warrant and testimony at the preliminary hearing for a bindover. Detective 
Buhman discussed his training and experience in law enforcement and computer use. He 
had to have known that using a computer program only available to law enforcement to 
find IP addresses was more than just downloading files on Gnutella and seeing 
information in plain view. He also had to have known that his omission of this fact 
would be misleading to a judge. 
Without disclosure of that fact, a judge would not have been aware that an 
unlawful search had already happened, and that in reality a search warrant was merely 
ratifying the search after the fact. "A law enforcement officer must be aware not only of 
the need for accuracy in the information provided to a magistrate in support of an 
application for a search warrant, but also of the importance of absolute truthfulness in any 
statements made under oath." Nielsen, 727 P.2d at 191. 
Buhman" s actions show that the Defendant is entitled to an evidentiary 
suppression hearing. His failure to disclose that fact that he used a law enforcement 
computer program to search for IP addresses not viewable by the general public, given 
Buhman's law enforcement training and experience and computer knowledge and 
expertise, had to have been at least a "reckless disregard for the truth," if not more, which 
meets the first prong of the Franks test. It should be self-explanatory that a police 
officer's duty of candor in his representations to a court would mean that Detective 
Buhman should have disclosed that that he used a computer program to find the 
Defendant's IP address, and how that program works. Instead, he did neither. 
The second prong, "the affidavit is insufficient to support a finding of probable 
cause after the misstatement is set aside," is also met. As a matter of law, a judge sitting 
as a magistrate could not constitutionally approve a search warrant based upon evidence 
obtained from an illegal search. As discussed above, to do so would mean that a judge 
would be ratifying an unlawful search, abdicating his or her constitutional role as a 
neutral gatekeeper between police and the public and making the Fourth Amendment an 
illusory promise. With the omitted information presented to him or her, a judge could not 
lawfully have approved the search warrant. 
CONCLUSION 
The Court should note that both the Utah Supreme Court and the Supreme Court 
of the United States have determined that when the Franks factors are present, a 
defendant is entitled to an evidentiary hearing. For the reasons discussed above, the 
Court should hold an evidentiary hearing concerning the Franks issues in this case, and 
should suppress the unlawfully obtained evidence sought to be suppressed in this motion. 
RESPECTFULLY SUBMITTED this day of October, 2008. 
JUSTIN KENT ROBERTS 
Attorney for Defendant 
9 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing 
MEMORANDUM was hand delivered to the following address: 
Paul G. Amann, Esq. 
Assistant Utah Attorney General 
5272 College Drive, Suite 200 
Salt Lake City, Utah 84123 
DATED this day of October, 2008. 
By: 
IN THE UTAH COURT OF APPEALS 
00O00 
State of Utah, 
Plaintiff and Appellee, 
v. 
Stacey Marie Nielsen, 
Defendant and Appellant. 
MEMORANDUM DECISION 
(Not For Official Publication) 
Case No. 20070952-CA 
F I L E D 
(January 15, 2009) 
2009 UT App 13 
Second District, Ogden Department, 061901672 
The Honorable W. Brent West 
Attorneys: Dee W. Smith, Ogden, for Appellant 
Mark L. Shurtleff and Jeanne B. Inouye, Salt Lake 
City, for Appellee 
Before Judges Greenwood, Davis, and McHugh. 
PER CURIAM: 
Stacey Marie Nielsen appeals from her convictions for 
various crimes, including possession of a controlled substance. 
Nielsen argues that the district court erred by failing to rule 
on her pro se motion to suppress. We affirm. 
Nielsen asserts that the district court failed to grant her 
a hearing after she filed a pro se motion to suppress evidence 
found during a search of her purse. This court has recently 
explained that 
a criminal defendant may either file pro se 
motions if he or she has opted for self 
representation, or file motions through 
counsel if represented. "When a defendant is 
represented by counsel, he generally has no 
authority to file pro se motions, and the 
court should not consider them." The 
defendant may choose self-representation or 
the assistance of counsel, but is not 
entitled to a "hybrid representation" where 
he could both enjoy the assistance of counsel 
and file pro se motions. The only exception 
to this rule is that a defendant may file a 
pro se motion to disqualify his appointed 
counsel. 
State v. Wareham, 2006 UT App 327, 1 33, 143 P.3d 302 (citations 
omitted). At the time Nielsen filed her motion to suppress, she 
was represented by counsel. Because Nielsen was represented by 
counsel, she was required "to either file motions through [her] 
counsel or seek to dismiss [her] counsel and proceed pro se." 
Id. f 32. Accordingly, because Nielsen filed her pro se motion 
while she was represented by counsel, the district court did not 
err m refusing to schedule a hearing on the pro se motion. 
Further, Nielsen waived the claims included in her pro se 
motion to suppress by failing to file a notice to submit or to 
otherwise bring the motion to the attention of the court. When a 
trial court has failed to act on a motion, rule 12 of the Utah 
Rules of Criminal Procedure requires a party to bring the motion 
to the attention of the court, usually through a notice to 
submit. See Utah R. Crim. P. 12(b). More particularly, rule 12 
states: 
If neither party has advised the court of the 
filing nor requested a hearing, when the time 
for filing a response to a motion and the 
reply has passed, either party may file a 
request to submit the motion for decision. . 
. . If no party files a written Request to 
Submit, or the motion is not otherwise 
brought to the attention of the court, the 
motion will not be considered submitted for 
decision. 
Id. Thus, the onus was on Nielsen to bring her motion to the 
attention of the court and request resolution of the motion. 
Because she failed to do so she waived the opportunity to have 
the motion considered for decision. 
Affirmed. 
Pamela T. Greenwood, 
Presiding Judge 
James Z. Davis, Judge 
Carolyn B. McHugh, Judge 
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count of interference with an arresting officer, a class B misdemeanor, in violation of 
Utah Code Ann. § 76-8-305 (West 2004). Rl-2. On May 31, 2006, the trial court 
found defendant indigent and appointed counsel. R14-15. The trial court bound 
defendant over on all charges. R23-24. 
Counsel was present and represented defendant throughout the proceedings 
in this case. Counsel represented defendant at the January 10,2007 hearing where 
defendant pleaded guilty to an amended count of attempted possession of a 
controlled substance and to the criminal mischief count, both class A misdemeanors. 
R41-42; see also R43-49 (statement of defendant in support of guilty plea). Upon the 
State's motion, the court dismissed the remaining three counts and accepted the 
plea. R41-42. 
On January 26,2007, defendant filed a pro se pretrial motion to withdraw her 
guilty plea. R50. In an accompanying "affidavit/'l she claimed that her counsel had 
convinced her that if she did not plead guilty, she would go to prison, and that she 
knew her "attorney [was not] going to help [her]/' R51. That same day she filed a 
pro se pretrial motion to suppress evidence, alleging that police illegally searched 
1
 This and other documents that defendant captions as affidavits are not 
sworn statements, but merely signed lists of defendants claims and assertions. See 
R189,190-97. 
3 
her personal property in jail. R52. She also filed a pro se petition asking for 
injunctive relief against the Ogden City Police. R53-81. 
At a February 28,2007 hearing, the trial court provided copies of defendant's 
motion to withdraw her guilty plea to defense counsel and to the prosecutor. R82. 
At later hearings, defendant stated that she did not want the public defender to 
represent her in making argument on the motion. R84. She asked for a continuance 
to retain private counsel. Id. She subsequently stated that she would represent 
herself. R86. At the hearing on the motion to withdraw, the trial court noted that 
"the public defender had entered in the case/' but was "not representing 
[defendant] on this issue." R 89. 
The trial court granted defendant's motion to withdraw her guilty plea, and 
the original charges were reinstated. R88-89. The public defender appeared in 
defendant's behalf at subsequent proceedings and at trial on September 20-21,2007.2 
R90, 98,106,126. A jury found defendant guilty on all five counts. R126; see also 
R171-75. 
2
 The day before trial, defendant filed a pro se motion to dismiss, claiming 
that she had not been brought to trial within the time framework set forth in the 
United States Code. See Ri l l . 
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